Secretary believes that a berm of mid-axle
height is indeed what a reasonable person
would provide in a particular case, the
Secretary must prove that by a preponderance
of credible evidence.

With regard to the two locations where the existing berms
were found by the inspector to be "inadequate" because they
were less than 22 inches (the axle height of the largest
vehicle using the roadway), the Commission held that in order
to prove this allegation MSHA must present evidence as to
what type of berm or guard a reasonably prudent person would
install under the circumstances.  With respect to the location
where the guard was dislodged, the Commission observed that
while a prima facie case of violation may have been established,
I should have made findings as to whether the guard was
actually missing and whether the respondent established a
valid defense in its claim that the guard was being replaced
at the time of the inspection and issuance of the citation.

After remand and completion of discovery by the parties,
a hearing was conducted in Pikeville, Kentucky, on May 17, 1983,
and the parties filed proposed findings and conclusions, with
supporting briefs.  The arguments presented therein have been
considered by me in the course of this decision.

MSHA's Testimony and Evidence

MSHA Inspector Alex Sarke testified as to his background
and experience, and he confirmed that he issued Citation No.
981185 on January 23, 1981, during a regular  inspection of
the mine.  However, he confirmed that he was aware of a
vehicular accident which had occurred when an automobile
went through a berm, but indicated that the incident did not
meet MSHA's Part 50 regulatory definition of a "reportable
accident" (Tr. 14-17).  Because of the heavy fog and slick roads,
the so-called "accident" was not investigated until the day
after it occurred, and based on his observations, he concluded
that the car left the roadway without leaving any indications
that the driver ever  attempted to stop.  In addition, he
was of the view that the automobile was travelling in excess
of the posted 20-mile speed limit.  He issued the citation
because of his belief that the berms at the three locations
detailed in his citation were inadequate (Tr. 20).

Mr. Sarke indicated that the normal traffic on the roadway
in question consisted of passenger cars used by the miners
coming and going from work, half-ton equipment and supply
trucks, and large "semi" trucks used to haul equipment and supplies
The roadway in question is the only main access road intoin any part
